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§655.133

§655.133 Requirements for agents.

(a) An agent filing an Application for
Temporary Employment Certification on
behalf of an employer must provide a
copy of the agent agreement or other
document demonstrating the agent’s
authority to represent the employer.

(b) In addition the agent must pro-
vide a copy of the MSPA FLC Certifi-
cate of Registration, if required under
MSPA at 29 U.S.C. 1801 et seq., identi-
fying the specific farm labor con-
tracting activities the agent is author-
ized to perform.

§655.134 Emergency situations.

(a) Waiver of time period. The CO may
waive the time period for filing for em-
ployers who did not make use of tem-
porary alien agricultural workers dur-
ing the prior year’s agricultural season
or for any employer that has other
good and substantial cause (which may
include unforeseen changes in market
conditions), provided that the CO has
sufficient time to test the domestic
labor market on an expedited basis to
make the determinations required by
§655.100.

(b) Employer requirements. The em-
ployer requesting a waiver of the re-
quired time period must concurrently
submit to the NPC and to the SWA
serving the area of intended employ-
ment a completed Application for Tem-
porary Employment Certification, a com-
pleted job order on the Form ETA-790,
and a statement justifying the request
for a waiver of the time period require-
ment. The statement must indicate
whether the waiver request is due to
the fact that the employer did not use
H-2A workers during the prior agricul-
tural season or whether the request is
for good and substantial cause. If the
waiver is requested for good and sub-
stantial cause, the employer’s state-
ment must also include detailed infor-
mation describing the good and sub-
stantial cause which has necessitated
the waiver request. Good and substan-
tial cause may include, but is not lim-
ited to, the substantial loss of U.S.
workers due to weather-related activi-
ties or other reasons, unforeseen events
affecting the work activities to be per-
formed, pandemic health issues, or
similar conditions.
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(c) Processing of emergency applica-
tions. The CO will process emergency
Applications for Temporary Employment
Certification in a manner consistent
with the provisions set forth in
§§655.140 through 655.145 and make a de-
termination on the Application for Tem-
porary Employment Certification in ac-
cordance with §§655.160 through 655.167.
The CO may advise the employer in
writing that the certification cannot
be granted because, pursuant to para-
graph (a) of this section, the request
for emergency filing was not justified
and/or there is not sufficient time to
test the availability of U.S. workers
such that the CO can make a deter-
mination on the Application for Tem-
porary Employment Certification in ac-
cordance with §655.161. Such notifica-
tion will so inform the employer using
the procedures applicable to a denial of
certification set forth in §655.164.

§655.135 Assurances and obligations
of H-2A employers.

An employer seeking to employ H-2A
workers must agree as part of the Ap-
plication for Temporary Employment Cer-
tification and job offer that it will abide
by the requirements of this subpart
and make each of the following addi-
tional assurances:

(a) Non-discriminatory hiring practices.
The job opportunity is, and through
the period set forth in paragraph (d) of
this section must continue to be, open
to any qualified U.S. worker regardless
of race, color, national origin, age, sex,
religion, handicap, or citizenship. Re-
jections of any U.S. workers who ap-
plied or apply for the job must be only
for lawful, job-related reasons, and
those not rejected on this basis have
been or will be hired. In addition, the
employer has and will continue to re-
tain records of all hires and rejections
as required by §655.167.

(b) No strike or lockout. The worksite
for which the employer is requesting
H-2A certification does not currently
have workers on strike or being locked
out in the course of a labor dispute.

(c) Recruitment requirements. The em-
ployer has and will continue to cooper-
ate with the SWA by accepting refer-
rals of all eligible U.S. workers who
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